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There is a predictablevphenbmenon that emgrgés
when someone enters a new environment. The process of
exploring the intricacies of the new structure is
illuminated by the prism of prior experieﬁce; What I
entered was not only the world of labour relations, it -
was housed in an institutional framework:very differént
from the one I had just come from. As a/descendent of
the court system; I had developed certain ioyalties to
the judiciary, the adversarial proces;, the right of
appeal, and the legally trained bar.' I was no stranger
to dispute resolution or hostile adversaries, but I
approached them through a formalistic model of
decision-making, with strict rules of procedure,
accepted ﬁotions of reviewability by a higher court, and
clear evidentiary quidelines. What I faced when I

joined‘the Labour Board was a very differently

constituted legal environment called an administrative

~ tribunal.



The expectations of the public and the éarties were

- nowhere near as clearly defined, the rules significanﬁly
less formal, and the policy component substantially
.increaéed} Over time, I become intensely
institutionally patriotic, and became totally
preoccupied with how the Boérd works, who it works with,
and its proper role in the legal system.

What emerges is a fascinating collage of conflicting
cultures - government, courts and tribunals. Each
branch understands the other all.too little and the
result has often been at the expense of labour
relations. ‘Is thevintrospectiVe éxamination worth the
effort? Undoubtedly. Without understanding the process
and the competing claims té it, the victim could well be
the very_object of the entire e#ercise - harmonious
labour relations aqd the encouragement of collectivé

bargaining.



The origin of labour law is, like most law,

political. The Labour Relations Act was promulgated as

a governmental response to the rise in industrial
unionization;before and especially during the second
World War.- It became increasingly obvious that unions
had become formidable pléyers in tﬁe workplace and, in
the absence of a regulatory mechanism, capable of
generating unsettled and unsettling consequences.

The first poiitical response in Ontario came with‘the~
establishment in the early forties of a labour courﬁ at
the Supfeme Court level in which judges presided.

It did not take more than one year to discern that both
the mechanism and personnel were inappropriate fo? the
resolution-of labour dispufes. The limitations of a
formal and genéralized court to deal with what_wefe both
policy and legal matters became apparent both to the

adjudicators and to the parties.



Thé next response was to establish aﬁ
administrati?e tribunal called the Ontario Labour
Relations Board. Administrative tribunals, especially
after the war, generically became a favourite policy
tool by governmeﬁt in which to vest responsibility for
implementing decision—making the overburdened courts and
bureaucracies had little tihe for. But their
institutional character was never clearly defined beyond
filling a vacuum other bodies were happy to vacate.

They were all desjgned to be specialized, expeditious,
and informal. But the extept of the inform?lity and the
relationship botﬁ to the Courts and governments héd been

an ongoing identity crisis.




what exactly is an adjudicative tribunal and
where éxactly does it fit. Now that tribunals are a
fully accepted partner in the public'policy arena, they
have at le;st begun to understand more clearly their own
identity needs. As adolescent organism$ struggling to
develép systems and perceptions coméatible with the
stated mandate of their Board, they often reacted
inferstitially-to the demands pléced by Ministers, the
courts, or their constituenciés. They made some
mistakes - most of them innocent anq most of them
arising as doubtful responses to people and instiﬁuﬁions
they thought they were acc&untable to. But aé théy came
to understand more clearly to whom they were and were
not accountable, they were then able to rgsist or
acquiesce oﬁ a principled basis. True, they were

creatures of the legislature.




Their mandate flowed from legislation designed to
establish policies in a specialized area and they were
cettainly compelied to act in accordancé with the
legislative gquidelines their enabling statute outlined.
To this extent tﬁey are creatures of goverpment
executing governmental éolicy as it is from time to‘time
declared through amendments to the statute. The
government of the day, as the accountable body
responsible through electoral scrutiny for'implementing
publié poliéy as it then perceives it, is free and
indeed required to adjust legislation in whatever way-it
deems to be in the public interest. But in consigﬁing
to adjudicative bodies exclusive responsibility fér
'deCision-méking_in specialized areas, it has declgred
that to the exﬁent ﬁhat a decision is within the mandape
~of that tribunal, it is no longer the government’s'
responsibility. There is no overlap of decision-making

authority.




The government makes the law that the tribunal is bound
to implement; the tribunal makes the decision about the
.appropriate application of the law. Ministers are
neither responsible nor accountable for the correctness
of fhese decisions. They need only‘say, as they
frequently do, that the matter is one for the tribunal
to decide, just as Attprnéys-General disclaim
resﬁonsibility, or the perception of responsibilitf, for

court decisions.




If however, Ministers responsible for legislation are
perSuaded that a tribunal, or a court for that matter,
has made a decision that illuminates an unanticipated or
unexpected consequence, they are perfectly within their
_rightslto attempt to cor:eét the consequenée through
amendments to.the law. ?he design belongs to
government, the'interprétation to tﬁe tribunal.
Tribunals explidate public policy; governments

articulate it.

There is much to be said for this independent,
arms-length relationship between governments and
tribunals; _Their mutual credibility depends on it. The
tribuﬁal's congtituency in its area of expertise expects
that it will get a fair hearihg, and that the only
people it has to persuade are the adjudicators hearing

the case.



It would be unacceptable at the least and a violation of
natural justice at the most if parties to a.hearing
thought the government was a séirituél partner whose
advice and admonitions formed any part of the panel’s
deliberations. The hearing is designed as a forum to
determine whether rights exist or have been viclated.
The issués raised are often of a deiicate or
coptroversial nature, and the tribunal, like the cou;t,
must feel free to make an unpopular albeit legally
justified decision.notwithstanding the prospect of
politically difficult side-effects. Nor can Ministers
be expected in ﬁheir tole as macro-politiéa; architects,
to find fhe time to give both sides to every legai
dispute-an'opportunity to present the full story.
That’s what tribunals and courts are for, and it is in
both their and the governments interests that both act
'in the arms-length way their roles and their public

expects.
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The specialized public who appear before specialized
tribunals do so understanding that the tribunal and not
the government is making the decision, and they coﬁduct
themselves accordingly. 1In the determination of their
rights they want and need impartial édjudication based
not on political perceptions but on the expert
assessment of an independen£ and independently-minded
group of peoplg concerned only with the language and
objectives of the statﬁte they administer.

They expéct adjudicators with fixed terms whose renewals
do not depend on ideologically accebtable decisions, who
are sufficiently remunerated to reflect the importance
of the task and the expertise they bring, and who afe
appointed because they have meritorious qualifications,

regardless of and notwithstanding partisan affiliation.
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What of the particular tribunal the labour
community'consideré its court. It has several
distinguishing and uqique features. If is, firstly,
tripartite. The adjudiéators are selected for their
experience and skill from three coﬁmupities - labour}_
management and law. The labour and management
repreéentatives are lay members who bring to the
decisioﬁ—making process years of backgroun& in their
respective areas. Théy have first-hand knowledge of the
workplace and haQe livéd‘the realities of many of the
situétions that translate into legal problems. They are
praétical, they are knowledqeable,'and they are

committed to the Labour Relations Act. Although they

are ﬁpartisan“ appointments in the nature of their
expertise, having come to the Board as representatives_
of either the labour movement or emplbyérs; their role
at thg Board is not to function as knee-jerk

representatives accountable to either community.
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-As Justice Roach_said in 1957 decision: "the nominees of

management and labour represent neither. As members of

the Board they are independent of both. They occupy'a

-quasi-judicia;_position and in the dischatge of their

duties must act judicially". Their role is to assist in
deciding a particular problem under the Act by bringing
into the legal equation the practicalities and wisdom of
their experience. Together with the labour law
expertise of the neutral Vice-Cha#r, the experience they
bring assures.that the legally correct interpretation is
also the sensible one in labour relations terms. It
thus becomes an informed, céllegial judgment of three
persbns on a pane; who combine reality, law and common

sense, and help develop the rights and rules of the

Labour Relations Act in a way which is credible and has

integrity for the labour relations community.
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In their decision-making, all adjudicators at the
Board recognize that in 100% of the cases; 50% of the
~parties will be disappointed in the result. It is é
truism of adjudication that someone wins and someone
loses. This does not arque for reticence or caution, it

argues for process.

If the Board cannot please everyone in the
results of every case, and it cannot, it can at least
strive to ensure that e#etyone feels that the process is
fair - that they had an opportunity to make their case,
and to hear and attempt to meet the case againstrthem.
To those who harken wistfully to days of g:éater
infofmality, one can only observe that one person’s
informality ﬁay be another_person's denial of due

process.
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In an area as cdntentious and adversarial as labour -
relations can sometimes be, it is critical.that in the
determination of duties and rights, duties and rights
each party clings.tp tehaciously, there is a process
available that deprives or enforceg them in a way ﬁhich
is neitbe; arbitrary nor seen to bg arbitrary. The
results in any case may be cataclysmic to a union,
companj or employee, and every precaution must be taken
to ensure that the result flows from respected and
reépectable sources. Altﬁough.the Board was designed to
be and must be expeditious, it was néver meant nor
permitted to be expeditious at the expense of a fair
heﬁring._ Delay must be checked through scheduling
adjustmenfs, qot avoidgd by transgressing the right to a

fair opportunity to present and meet a case.
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‘The ideal is still, in the Board’s view, a
settlement between the parties. Consensual arrangeﬁents
are inevitably preferable to imposed ones, and the
Board’'s labour felat?ons officers are successful in
negotiating settlements in 80% of the almost 4,000 cases
the ﬁoard deals with annually. But where the parties
cannot settle, for whatever reason, they enter the realm
of adjudication, and are entitled to a ﬁrocess'in that
realﬁ that acknowledges thgir right td be heard.

We ﬁeed not be and are not as'forﬁal as the courts, and
we consistently design processes and develop rules that
are uniquely suited to the issueg we decide, regardless

of the analogoué regulations the courts observe.
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But in our guest for a process iess rigorous than the
courts and more apposite to the informality expected of
tribunals, we cannot disregard the central fact that as
a quasi-judicial adjudicative body, we are bbliged by
law to provide for the détermination of rights as
quickly as possible, as expertly as—po;sible, as wisely

as possible, but also as fairly as possible.

What about the correctness of our decisions. As
I will attempt to show later iﬁ this lecture,
correctness as an absolute Qalue exists no more in
tribunals than it does anywhere else. There are more or
less politically acceptable decisions, understandable
decisions, creative decisions, philosophically cohesive
decisions, or internally consistent ones. But there is

no such thing as an absolutely right one.
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It is as right or correct as it appears to be to the
decision-makers when they synthesise the evidence, the

law, their perceptions, and their experience.

And this is what the Ontario Labour Relations
Board was designed to do as a tribunal: to make
decisions interpreting the Act consistent with its
expertise and the facts, and above all, in accordance
with the preamble to the Act which speaks to the
furtherance of "harmonious relations between employers
and employees by encouraging ... collective-bargaining".
It is expected to be to the final arbiter of matters
7arising ﬁnder the Act and in th;s finality is protected
by two privative clauses giving it exclusive
_jurisdiction and declaring its immunity from_review_by
the courts. There is no appeal from labour Board

decisions.
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Priva;ive clauses are statutory reflections of a
number of assumptions about the culture of the Ontario
Labour Relations Board: that tribunals like the Labour
Board were constituted to render expeditious procedures

and decisions, finality that is undermined by delay

-through appeals; that tribunals like the Labour Board

have adjudicatérs who are selected for their experience
and expertise, a specialization that can be undermined
when.rgviewed by a legal generalist unfamiliar with the
unique terrain; and that .tribunals like the Labour Board
are best constituted and staffed to understand the Act
and its objectives and rendér as conéistently principled
decisions as can be expected from a unscientific and
human proéess, a recogni;ian that risks being undermined
by_a culture like the cburts which tends to view

correctness as a legal rather than a policy principle.
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This takes us into an examination oflthe other
culture with which the Board sometimes collides: the
courts. Whereas the risk to credibility from
governments came from a bureaucratic or Ministerial
desire to keep tribunals as closely reflective of the
. prevailing policy and political imperatives as they
could attempt to influence, the courts posed a threat
through their zeal to blend labour relations in the

blender of traditional legal principles.

Bear in mind what'the'courts understand.to be
part of the decision—mak;ng hierarchy. At every level
of judicial degision—making excépt'the Supreﬁe Court of
Canada, there is a right of appeal, an appeal not on;y
of any pfocedural rulingé, bﬁt the right to have. the

final decision replaced with a different one.
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all judges understand this cultural imperative, and
although no judge relishes the prospect of an overturned
decision, he or she recognizes the appeal process as a

legitimate safeguard against the potential for error.

When judges are confronted, therefore, with an
organism like a tribunal which presumes in ifs area of
expertise.to be the final arbiter of ; given problem or
issue, when privative clauses appear to be worn as
shieldé from judicial'scrutiny to protect this expertise
from the generalism of the courts, judges are being
X asked to ignore their own culture and give po tribunals
a deferencé they are not themselves routinely accorded.
This is no small challenge. Coﬁrts too often seemed
unable torresist the temptation to replace a tribunal
decision'they did not agree with, with one they would

rather impose.
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And they did it partly because they made too narrow a
distinction between judicial review and appeals, and
partly because they did not sufficiently respect the

tribunal’s expertise or values.

It is a perfectly normal response, this desire on
the part of the judiciary to substitute its opinion for
that of a lower tribunal. Descartes might have said "I

judge therefore I review".

The temptation for courts may be to offer a
superior quality of decision, but the test is supposed
to be a principled one based on sound administrative

law, not of one-upmanship.
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I am not unaware that the test for judicial review is
not as simple as it sounds - in a 1983 article.Dean Rod
Macdonald of McGill found 28 examples of what
constituted jurisdictional error. But if you look
closely, what you will find is the wolf dressed up as
the sheep of jurisdictionql error to disquise a wish
simply to replace a tribunal’s deciéion with one a judge

is more personally comfortable with.

Aside from violating the objective that
specialized tribunals render expeditious hearings and
final decisions in their area of expertise, protécted
not only'ﬁy their philosophical mandate but by what has
turned out to be the paper tigér in private clauses,
there is another sinister side-effect to the courts
ignoring the burpose of tribunals and administrative

law. .
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And that is in the effeét on the lawyers and pa;ties’who
appear before these tribunéls. Lgaving aside for a
moment what is obvious, namely, that the tribunal ifself
through the way it conducts its hearinqs and gives its

. decisions is thé most important progenitor_of the
respect its community_will give it, that community
cannot help but notice the extent to which the courts
overturn, as opposed to review, decisions the tribﬁnal,
based on its expertise, is supposed to be making with
finality. Th;t community expects the courts to defer to
the tribunal’s specialized and independent judgment
calls and when the courts violate that expectatiqn,
whatever the sophistication of the language they use to
find a way around the existence of the privative clause,
the community’s respect for both the fribunal's
expertise and its independencéhis nece;sérily reduced,

and as a result, so is the tribunal’s credibility and

‘effectiveness to do the job it was set up to do.
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What is the problem with this approach? 1t is
not in the right to 5udicial review, a-right we ought
assiduously to respect in its original goal of
protecting parties from serious procedural violations
and from patently, and I stress patently, unreasonable -

decisions.
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But one judge’s patent unreasonableness may be another
tribunal’s expert and specialized opinidn, an opinien,
moreo?er, that was meant to be final and binding bdtﬁ in
law and in theory. Judicial supervision is not, énd was
not meant to be, judicial substitution. The problem
lies in the courts’ unwillingness to appieciate that
tribunals have been establiéhed to deal with specialized
issues, many of which do not lend themselves to the
usual cerebral exercises judges in#oke in assessing

contract breaches, negligence claims, or criminal

- liability. Many of the decisions tribunals are called

upon to make, after all, may appear to be

counter-intuitive to a generalist.
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It is not that tribunals make decisions violative
of common sense, it is that the specialized terrain-may
have its own unigque common sense, with roéd—maps
appropriate only for its ﬁarticular navigation.

I1f, as a policy matter, governmentsrhad felt these:
matters appropriately belonged in a more generalized
judiciai forum, that is where they ;ould ﬁave been
consigned. But they have not been, specificaliy because
governments understood that some issues are sest left to
a different and final process more apposite to the
special issue to be decided( And having given t;ibunals
the sole responsibility for decision-making over that
area precisely because they and better identify,
aaminister, and adjudicate a particular policy issue, it
violates both the territoriality and credibility of the
tribunal ifjthé courts feel little reluctance to impose

their own sensibilities and conclusions on the tribunal.
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Until the intervention is replaced by ?espect for, and
understanding of the unique perch tribunals océupy in
the legal system, tribunals are rendered anaemic in-
their capacity_po be the final arbiters in their own
areas, areas that require both speed and iﬁtegrity in

. decision-making.

It is no accident that the court only came to
reassess its.approéch to the Labour Board, as it has in
recent years, after the appointment to the Bench of
judges who had a labour law'background and understood
that the pest judicial respdnsé_to labour relations was
deference to the decisions of persons who did nothing

but.
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In an effort, however benign, to require the Board to
conform with the purity and supremacy qf law,rjudges
before 1§80 had all tﬁo frequently ignored the
intricacies and delicate policy balances inherent in
labour in favour of an approach that was more consistent
with their own more generalized an@roften less
empathetic assumptions.r We have only to look at the
majority of the decisions judicially reviewed before
1979 to sée both the unwillingness to recognize the
unique sensibilities and then the trend to judicial
deference after deci;ions by Justices like Osler,

Laskin, and Dickson.
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What the decisions show is that in the early years fhere
was clearly a judicial reluctance to accept the
expertise of the Board, partly because administratiQe
tribﬁnals had not earned jﬁdicial respect as
.contemporaneously authoritative decision-make;s, and
partly because labour law in general and collective
bargaining in particulaf had not earned judicial

sympathy as values to be promoted.
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In these earlier decisions, one sees a clear attempt in
the name naturalijustice and due process to impose the
same procedural restrictions on partie# as they faced in.
the courts, largely as a formula for overturning results
with which the cqﬁrts did not agree. Ironically, as the
courts attempted to impose credibility on the Board by
insisting on strict oﬁservance of judicial rules, they
undermined it by signalling that the Board’s expertise
cbuid only be acknowledged if the courtlagreed with the
result, a result Parliament had declared through
privative clauses the parties should be prepéred t6 live

with as final and binding.



- 31 -

Oover the decades, the courts have come
increasingly resigned to the philosophical view I have
earlier expressed, that-in the absence of human
infallibility and therefo?e in the absence of the
possibility of absolute rightness or correctness, it is
wiser tb defer to the decision of experts'unless theyr'
have made a patentlj unreasonable decision; And so,
whereas in the 50’s, 33% of judicial review appliéations
of Board decisions were granted, in the 60's it reduced

to 20%, in the 70’s to 15%, and in the 80’s to 3%.
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Conclusion

'Each of government, labour boa;ds, and the
;ourts, I think, have participated in_the development of
labour.law in a way they consider principled based on
the tenets of the culture each inhabits. Governments
rightly beiieve that their credibility with the public,
a public itself unclear of governments relationship with
bodies as anomalous in the legal and political system a§
tribunals are, demands accountability for the
promulgétion 0of sound, consistent and effective labour
relations policy. Cou;ts'rightly believe that their
credibility rests on ensuring compliance from judicial
and quasi-judicial bodies with established légal

principles and the spirit of the governing legislation.
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And the Labour Board rightly believes that its
credibility flows from its capacity as the expert ang

~exclusive legal interpreter of the Labour Relations Act

to render final, authoritative and expeditious
decisions. The problem arises where each attempts to
stretch its reach beyond its grasp. The intensity of
the effort to aéhieve a-peaceful accommodation in this
generation has not come without its painful moments for
the objective of_all these energies - ha;monious labour
relations and the furthetance of collective bargaining.
But most of the identify erises appear by now to have
kbeen~resolved into a workable division of

territoriality.
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One can only hope that the respective and now reépecfed
institutional sphefes of purported influence will over
time retain their hegemony or deference, as fhe casé may
be, and that their grateful béneficiary'will in fact
prove to be a.labour relations community with effective,
distinctly defined and clearly understand access io all
the instruments of labour policy in a way which makes it

credible.




